Labor Legislation Development

1.1 Introduction 

Legislation is an important player in shaping labor-management relations because it is an effort to resolve the great dilemma of modern capitalist societies:  how can each person vigorously pursue economic self-interest without violating the interests of society as a whole?  What kinds of economic behavior are acceptable expressions of self-interest, and what kinds are to be construed as a violation of the public interest?


U.S. Supreme Court Justice Oliver Wendell Holmes captured the crux of this dilemma in the context of American labor relations by framing the issue as follows:  “One of the eternal conflicts out of which life is made up is that between the effort of every man to get the most he can for his services, and that of society, disguised under the name of capital, to get his services for the least possible return.”  When looked upon in this light, it is evident that virtually anything an individual working person (or combination of workers) does to raise wages can be construed as antisocial.  On the other hand, the American economic system is clearly premised on the notion that each person should have the freedom to choose to work for one employer or another and should be allowed to promote his or her economic self-interest by seeking higher pay  (Rosenbloom and Shafritz 66).

From the beginning of history, in fact, people seem to have organized themselves into groups in order to improve and protect their way of life - tribes, villages, cities, nations, churches, schools, societies of merchants, scientists, tradesmen, social groups of many kinds, and especially skilled craftsmen.


During the Middle Ages artisans such as stoneworkers, blacksmiths, goldsmiths, cabinetmakers, and glassblowers organized into what were called craft guilds.  The guilds set standards of workmanship, price, and trade and some scholars think they were the forerunners to the labor unions of the twentieth century (The Scouts of America 5).


Early attempts to organize workers in the United States, such as the Knights of Labor in the mid-1800s, proved not suitable for an unskilled work force.  Workers of the time were more anxious to improve their livelihood than to change the social and economic system.  However, in 1886 Samuel Gompers established the American Federation of Labor (AFL) and created what was called “bread and butter” unionism.  The AFL emphasis was on getting more for workers in terms of pay, benefits, and improvements in safety and working conditions.  This emphasis greatly appealed to workers, and, when leveraged by craft (skilled workers) unions that dominated the AFL, it gave many employers their first experience with strong, organized labor unions.  

Concerted employee activities in support of unionization or for higher wages and better working conditions were met in the early decades of the nineteenth century with criminal prosecution as common law conspiracies.  By the early years of the twentieth century, such concerted activities were treated as illegal restraints of trade that violated antitrust laws.  Labor activities were stopped through civil injunctions, and court issued temporary restraining orders (SHRM Learning System 4).  

1.2 Common Law in 1880s and 1890s

Early unionization efforts were hampered substantially by the law.  The “law” of labor relations in the last century was almost entirely what is know as common law, that is, law made by judges applying what they perceive to be the fundamental principles embodied in previous judicial decisions.  These principles of common law are not to be found in statutes; they are the reflections of the fundamental political, economic, and social values of the society at large, as distilled through legal reasoning.  

The common law’s virtues also tend to be its vices.  Because it is flexible in defining illegal behavior, it can punish antisocial acts that have not been foreseen by legislatures and are therefore not specifically prohibited by statute.  At the same time, however, it places great emphasis on what a court or judge things is “antisocial” and punishable.  In a famous passage, Jeremy Bentham, (1748-1832) a utilitarian philosopher who held that self interest was the prime motivator and that a government should strive to do the greatest good for the greatest numbers, addressed this aspect of common law as being equivalent to “dog law”:

“When your dog does anything you want to break him of, you wait till he does it, and then beat him for it.  This is the way you make laws for your dog:  this is the way the judges make law for you and me.  They won’t tell a man beforehand what it is he should not do – they won’t so much as allow of his being told; they lie by till he has done something, which they say he should not have done, and then they hang him for it.”


Bentham went on to explain that the judiciary’s response to the charge of administering “dog law” was more or less, “watch our cases, and you will understand common law.”  In the United States, watching the common law required watching it in every state, and perhaps the federal level as well.  For the common law could vary remarkably from one state to another, and this presented a major barrier to the organization of a national labor organization or trade union, as well as, the development of a national labor policy.


It is fair to say that the common law was rather tough on labor.  In fact, combinations of workers – that is, unions – by their very existence were considered to be illegal criminal conspiracies under common law.  Unions were viewed as combinations in restraint of trade intended to visit economic harm upon their employers, or perhaps upon other workers – organized or unorganized.  There is of course a great deal of truth in the charge that unions can have the effect of restraining trade.  The closed shop, the strike, boycotts, and bargaining for a fixed wage scale on behalf of a group of employees all restrain trade.  This perspective changed, however in the landmark case of Commonwealth v. Hunt.  Chief Justice Lemuel Shaw of the Supreme Judicial Court of Massachusetts ruled that was not sufficient reason to consider them criminal conspiracies.  Rather, according to Massachusetts common law, the test of criminality involved a weighing of means and ends:  combinations to advance one’s economic status were not automatically illegal, but they had to advance this interest through the use of legal means.


This “dog law” at its best (or worst), because it boils down to the right to have a union as long as it does not pursue unspecified illegal ends by unspecified illegal means.  Nevertheless, this 1842 case marked a general turning point in labor relations law.  Henceforth, unions were generally legal’ but any of their “normal” activities might be considered illegal in any particular jurisdiction.


This situation invited the various state courts to develop differences of opinion, which is precisely what they did. Different states could choose their own policies as long as the economy was not truly integrated on a national basis.  These common law policies date from the 1880s and 1890s.  The cross-continental railroad system had been largely built and further improvements in transportation were in the offing.  Soon, raw materials and finished products would cross state lines many times before reaching their final destinations.  The differing state labor relations policies would clearly become an obstacle to economic development in the future.  Given the situation it was inevitable that the federal government would have to become involved.  Federal labor laws, laws that would be the same in each state, would be necessary in the future; and federal law could only come by statute (Rosenbloom and Shafritz 66-68).

1.3 Court Injunctions

Although Bentham may have suggested that the judges were totally free to make their “dog law,” this was not altogether true.  Sometimes they had to contend with juries, and juries by the 1900s might have been friendly to unions.  The AFL at this time was certainly mild-mannered enough to want some sympathy from the common man.  So what was a conservative, antiunion judge to do when union activities threatened an employer’s physical property?  For immediate relief, he might issue an injunction.  

An injunction is a judicial device issued to prevent someone from harming another in some irreparable fashion.  It is used when it appears that the harmful behavior is illegal and is issued by a judge, without benefit of a jury.  The injunction is usually temporary at first, pending a fuller judicial consideration of whether irreparable harm is in fact illegal.  If it is determined to be illegal then the injunction is made permanent.  The virtue of the injunction is that is protects one from a loss that cannot be recovered after the fact through an award of money damages.  

Early in the 1890s, the courts and employers had discovered how the injunction was to curtail virtually any threatened or real economic and organizational force by unions.  The injunction was a device that could insure swift justice, and the courts had complete control over it.  The earlier idea that the irreparable injury had to be physical property was largely discarded and injunctions were issued to prevent harm to what amounted to no more than business “interests”.  Moreover, judges were prone to issuing injunctions without hearing from the union and not paying particular attention to whether the action involved was actually illegal.  Under these conditions, and for the right people, these temporary restraining orders (injunctions) were “for the asking.”  In this way, strikes, boycotts, picketing, and other concerted union actions could be prevented or stopped in short order.  


Union leaders and members who violated an injunction could be held in contempt of court (willful disobeying of a judge’s command or official court order).  And contempt of this kind was punishable by imprisonment without a jury trial.  Moreover, ignorance of the existence of an injunction was no excuse for violating it.  Many courts were prone to make a temporary injunction permanent with a minimum of due process (The due process clause of the U.S. Constitution requires that “no person shall be deprived of life, liberty, or property without due process of law.”).  


This discussion of legal policy prior to the enactment of the major federal labor relations statutes helps to illustrate a number of points against which the further development of labor law must be considered.  First, the common law was useful in defining legal versus illegal union activity.  The fact that it varied from state to state allowed experimentation and permitted the more liberal courts to try to draw a line between acceptable self-interested economic behavior and antisocial behavior.  Second, the common law did not prove particularly helpful in erecting a framework for positive and peaceful ongoing labor relations.  Third, the injunction demonstrated the difficulties of leaving labor relations up to judges.  They were too inclined to favor employers, which made effective collective bargaining tenuous by depriving labor its most effective tools.  Overall, the common law approach was given ample time to demonstrate its utility.  However, it was the judgment of the federal government during the 1930s that this approach had failed.  

The purposes of federal labor relations law can be stated simply:  (1) to define the rights of labor and the rights of management, (2) to create a legal and administrative framework for ongoing labor relations in the public interest, and (3) to seek to assure that unions are democratic organizations free of corruption.  The ultimate purpose is to strengthen the national economy (Rosenbloom and Shafritz 69-72).

2.0  Early Labor Legislation 1890-1933
The law first addressed this dilemma by delineating illegal and legal labor practices.  Then the law sought to establish a framework through which disputes between labor and capital could be peacefully resolved in the public interest.  But the law’s evolution did not come easily or even peacefully (Rosenbloom and Shafritz 66).  Labor legislation took forty-three years to evolve from treating unions as entities that restrained trade to allowing workers the right to choose a union representative and to engage in collective bargaining (Bowers and De Cenzo 22).  

2.1  Sherman Antitrust Act of 1890

The Sherman Antitrust Act was a congressional reaction to the growth of monopolies in heavy industries during the 1880s.  It prohibits contracts, combinations, or conspiracies (price fixing for an example) that restrain trade or commerce.  It is still unclear whether Congress ever intended the act to apply to unions, but in the judicial climate of the times this result was perhaps all but inevitable (Rosenbloom and Shafritz 72).  Interpretation and application of this Act caused many hardships for emerging unions.  When they tried to organize workers, employers enlisted the courts to hold unions in restraint of trade and thus in violation of this Act.  With judges acting as legislators, these applications of the Sherman Anti-Trust Act significantly hindered union organizing and growth (Bowers and De Cenzo 22).  An example of this is when the U.S. Supreme Court seized the opportunity to use the act against the United Hatters of America Union, which had organized a boycott (the refusal to do business with, and the attempt to stop others from doing business with, a company) against retailers selling nonunion-made hats.  The case Loewe v. Lawlor (1908), usually referred to as the Danbury Hatters Case, made secondary labor boycotts (that is boycotts of the seller or user of a nonunion product rather than the actual employer of nonunion labor) illegal (Rosenbloom and Shafritz 72).

2.2 Clayton Act of 1914

The Clayton Act of 1914 was an attempt to lessen the impact of the Sherman Antitrust Act in labor disputes by limiting the use of court-imposed injunctions against union activity, especially strikes in support of recognition for representational and collective bargaining purposes (Bowers and De Cenzo 22).  This Act was the response of the Congress to labor’s lobbying efforts to gain a statutory exemption from the Sherman Act.  It was hailed at the time as labor’s Magna Charta (This was the charter of liberties that English nobles forced from King John in 1215, now the term is also used to refer to any document offering fundamental guarantees of rights) because it would have enabled labor to engage in activities which restrained trade so long as they were lawful and peaceful.  However, through a peculiar line of reasoning, the Supreme Court held, in Duplex Printing Co. v. Dearing (1921), that the Clayton Act permitted only what was legal under the Sherman Act.  In other words, at best, the Clayton Act merely affirmed the legality of labor unions; it did not convey to them the right to engage in concerted action that restrained trade (Rosenbloom and Shafritz 72-73).  

Although the Act failed in its purpose and, in fact, made it easier for employers to obtain an injunction, it did, however, signify changing attitudes toward union freedom (Bowers and De Cenzo 22-23).  

2.3 Railway Labor Act of 1926


The railroads had long been a focal point of labor difficulty.  Moreover, there was no doubt of their importance to interstate commerce and the nation’s economic development.  If stable labor relations were desirable anywhere, it was here.  Congress responded with a series of statutes beginning in 1888 intended to create a positive framework for resolving railroad disputes and facilitating collective bargaining.  The Arbitration Act of 1888 encouraged voluntary arbitration by a providentially appointed three-man board.  The Erdman Act of 1898 banned interstate railroads from discriminating against union members.  Additional statues defined some labor-management rights and provided for public intervention in resolving disputes that could not be settled by the unions and employers themselves.  The Railway Labor Act of 1926 placed many of these provisions in a single statute (Rosenbloom and Shafritz 73).    

This Act provided the initial impetus for widespread collective bargaining in the United States through the creation of the National Mediation Board, which worked on matters of recognition, dispute resolution, and unfair labor practices in the railroad and airline industries only.  The National Railroad Adjustment Board was also part of the Railway Labor Act, and this body arbitrated disputes between railroads and unions.  Although the Act covered only the transportation industry, it was important because workers in these industries were guaranteed the right to organize, to bargain collectively with employers, and to establish dispute settlement procedures in the event that an agreement was not reached at the bargaining table (Bowers and De Cenzo 23).  

  This act served as a model for more general federal collective bargaining legislation during the 1930s and 1940s (Rosenbloom and Shafritz 73).    

2.4 Norris La Guardia Act of 1932 


The Norris-La Guardia Act was one of the more progressive pieces of federal labor legislation in the early 1900s (Bowers and De Cenzo 23).  Not only did it constitute the first major federal legislation to be applied to collective bargaining, but it also marked a significant change in public policy from repression to strong encouragement of union activity.  Implementation in the final days of the Hoover administration, it owed its birth mainly to the widespread unemployment of the times and to a general recognition that only through bargaining collectively could many employees exercise any satisfactory influence on their working environments.  It also stemmed, however, from popular sentiment that justice had not been served by allowing the courts their virtually unlimited authority to issue injunctions in labor disputes (Sloane and Witney 82).  This Act is best known for making yet another attempt to limit the use of injunctions in labor matters unless there was evidence of violence or irreparable harm.  This Act opened the door for legalized picketing and other union tactics against employers.  Norris-La Guardia also made yellow-dog contracts (through which employers required workers to agree that they would not join or support labor unions.  So called because only a cowardly “yellow dog” would agree to sign one.) unenforceable, but this legislation still did not prevent their use.  Unfortunately, there was no enforcement arm for this Act, so it was often difficult to match the intent of the legislation with labor relations practices (Bowers and De Cenzo 23-24).  Norris-LaGuardia and its state counterparts did not by themselves greatly stimulate union growth.  They clearly expanded union freedoms and placed legal limits on judicial capriciousness, but they did little to restrain employers directly in their conduct toward collective bargaining.  Employers remained at liberty to fight labor organizations by whatever means they could implement, despite the ambitions language (Sloane and Witney 83).

The Norris-La Guardia Act took the point of view that an imbalance of power between labor and employers was damaging to the economy as well as to concepts of fundamental fairness.  While the act did not establish an administrative framework for continuing government intervention and oversight in the labor relations process, this would come three years later (Rosenbloom and Shafritz 74).    

2.5 National Industrial Recovery Act of 1933

In 1933, Congress passed what was at the time considered the backbone of the New Deal plan for economic recovery - the National Industrial Recovery Act (NIRA) which guaranteed labor’s right to organize and engage in collective bargaining (Rosenbloom and Shafritz 74).  This Act was the first piece of legislation that enabled workers to form unions and to select a representative of their own choosing.  This representative was empowered to deal directly with the employer on matters concerning wages, hours, and working conditions.  Like the Norris-La Guardia Act, this Act also lacked an enforcement mechanism.  The result was that is was ignored by both courts and employers (Bowers and De Cenzo 24).  Ultimately, it was declared unconstitutional in 1935 by the U.S. Supreme Court in Schechter Corporation v. United States for reasons unrelated to its protection of labor in its delegation of legislative powers to executive branch agencies in violation of the Separation of Powers (The arrangement under the U.S. Constitution whereby executive powers are exercised by the executive branch, legislative powers by the legislative branch and judicial powers by the judicial branch.)  Nevertheless, by the time it was declared unconstitutional, the nation was ready for a comprehensive federal collective bargaining statute.  It came in the form of the Wagner Act (Rosenbloom and Shafritz 74).  

3.0 The Triumvirate

The subsequent twenty-seven years witnessed the enactment of major pieces of labor legislation that have shaped the characteristics of contemporary labor-management relations and collective bargaining today.  Three laws in particular – the National Labor Relations (Wagner) Act of 1935, the Labor-Management Relations (Taft-Hartley) Act of 1947, and the Labor-Management Reporting and Disclosure (Landrum-Griffin) Act of 1959 – constitute what we call the triumvirate.  These three laws represented the most direct legislation impacting collective bargaining in the private sector of the U.S. economy.  The Wagner Act signaled a significant change in public sentiment and policy with respect to unions.  This trend was short-lived, however, as support for restrictive labor policies gained momentum after World War II.  The result of this support was the passage of the Taft-Hartley and Labor-Management Reporting and Disclosure Acts.  Union membership and influence have followed rather than led public sentiment and policy.  This characterization remains accurate today (Bowers and De Cenzo 24).  

3.1  National Labor Relations (Wagner) Act of 1935
The Great Depression of the 1930s, shifted public attitudes toward business and the free-enterprise system.  Unemployment rates as high as 25 percent and a 30 percent drop in the gross national product between 1929 and 1933 focused attention on employee rights and on the shortcomings of the system, as it existed then.  The nation was in a crisis, and President Franklin Roosevelt responded with dramatic action, the New Deal.  On the labor front, the 1935 National Labor Relations Act (Wagner Act) ushered in a new era of public policy for labor unions, enshrining collective bargaining as the preferred mechanism for settling labor-management disputes (Noe, Hollenbeck, Gerhart, and Wright 583).  The Wagner Act guaranteed workers the right to organize and join unions, to bargain collectively, and to act in concert to pursue their objectives.  In terms of collective bargaining, the Wagner Act specifically required employers to bargain in good faith over mandatory bargaining issues – wages, hours, and terms and conditions of employment  (Bowers and De Cenzo 24).   It also set forth the principle of majority rule for the selection of employee bargaining representatives and provided that, should the employer express doubt as to the union’s majority status, a secret-ballot election of the employees would determine if the majority existed.  It also created an independent, quasi-judicial agency – the National Labor Relations Board (NLRB) – to provide the machinery for enforcing both these provisions (Sloane and Witney 84).  

The introduction to the NLRA states:

It is in the national interest of the United States to maintain full production in its economy.  Industrial strife among employees, employers, and labor organizations interferes with full production and is contrary to our national interest.  Experience has shown that labor disputes can be lessened if the parties involved recognize the legitimate rights of each in their relations with one another.  To establish these rights under the law, Congress enacted the National Labor Relations Act.  Its purpose is to define and protect the rights of employees and employers, to encourage collective bargaining, and to eliminate certain practices on the part of labor and management that are harmful to the general welfare (Noe, Hollenbeck, Gerhart, and Wright 583).   

The NLRA specifically excludes individuals (Noe, Hollenbeck, Gerhart, and Wright 583):

· Employed as a supervisor

· Employed by a parent or spouse

· Employed as an independent contractor

· Employed in the domestic service of any person or family in a home

· Employed as agricultural laborers

· Employed by an employer subject to the Railway Labor Act

· Employed by a federal, state, or local government

· Employed by any other person who is not an employer as defined in the NLRA


This Act shifted the pendulum of power to favor unions for the first time in U.S. labor history.  Most of the provisions of the Wagner Act addressed the following five specific employer unfair labor practices:

· Interfering with, restraining, or coercing employees in the exercise of their rights to join unions and to bargain collectively

· Dominating or interfering with the formation or administration of any labor organization

· Discriminating against anyone because of union activity

· Discharging or otherwise discriminating against any employee because he or she filed or gave testimony under the Act

· Refusing to bargain collectively with the representatives chosen by the employees

Another noteworthy change from past legislation was the emphasis on enforcement.  This was achieved through establishment of the National Labor Relations Board (NLRB).  This administrative body, consisting of five members appointed by the President, was given the responsibility for determining appropriate bargaining units, conducting elections to determine union representation, and interpreting and applying the law with respect to unfair labor practice charges (Bowers and De Cenzo 25).   A bargaining unit is a group of employees, both union members and others, that have been recognized as appropriate for representation by a union for the purposes of collective bargaining.  All the employees in the bargaining unit are subsequently covered in the labor contract that the union negotiates on their behalf (Rosenbloom and Shafritz 77).   The NLRB was also given the authority to conduct secret-ballot union representation elections and to remedy employer unfair labor practices through judicial-type proceedings (SHRM Learning System 6).   Historically, the board has been backed by the judiciary more than 80 percent of the time (Sloane and Witney 85).

Unfair labor practice cases begin with the filing of a charge, which is investigated by a regional office.  A charge must be filed within six months of the alleged unfair practice, and copies must be served on all parties.  (Registered mail is recommended.)  If the NLRB finds the charge to have merit and issues a complaint, there are two possible actions.  It may defer to a grievance procedure agreed on by the employer and union.  Otherwise, a hearing is held before an administrative law judge.  The judge makes a recommendation, which can be appealed by either party.  The NLRB has the authority to issue cease-and-desist orders to halt unfair labor practices.  It can also order reinstatement of employees, with or without back pay.  Note, however, that the NLRA is not a criminal statute, and punitive damages are not available.  If an employer or union refuses to comply with an NLRB order, the board has the authority to petition the U.S. Court of Appeals.  The court can choose to enforce the order, remand it to the NLRB for modification, change it, or set it aside altogether (Noe, Hollenbeck, Gerhart, and Wright 586).


Not surprisingly, the Wagner Act ushered in a period of significant union growth (Bowers and De Cenzo 25).     Union membership nearly tripled, from 3 million in 1933 (7.7 percent of all employment) to 8.8 million (19.2 percent of employment) by 1939.  With increased membership came greater bargaining power and, consequently, more success in achieving union goals (Noe, Hollenbeck, Gerhart, and Wright 586).  There was also a proliferation of strikes, secondary boycotts, and mass picketing and some corruption and undemocratic practices in internal union affairs (SHRM Learning System 6).    The Wagner Act provided no protection for management from union unfair labor practices and gave birth to the belief that the balance of power had swung too far to labor’s side.  Public outcry stemming from post-World War II strikes led to the passage of the Taft-Hartley Act in 1947 (Bowers and De Cenzo 25).   

3.2 Labor-Management Relations (Taft-Hartley) Act of 1947

The Labor-Management Relations Act (Taft-Harley Act) was technically an amendment to the National Labor Relations Act. After World War II, employer groups criticized the NLRA.  They pointed to abusive and sometimes illegal actions by the unions.  They also argued that the law was biased toward unions, limited free speech of employers, failed to consider unfair labor practices on the part of unions, and caused employers serious damage during jurisdictional disputes.  The LMRA established a balance of power between union and management by making union unfair labor practices unlawful.  According to Senator Taft, after whom the act was named, the purpose of the Labor-management Relations Act was “simply to reduce the special privileges granted to labor leaders” (SHRM Learning System 10-11 ).

Indeed, the old unfair employer practices were continued virtually word for word by the new legislation.  The only significant changes were that the closed shop was no longer allowed and that the freedom of the parties to authorize the union shop was somewhat narrowed (Sloane and Witney 95).  As a result of this act, the following changes corrected the abuses of some unions and, to a lesser degree, employers.

· Employers were guaranteed their right to free speech and the right to file charges of unfair labor practices against union actions.

· “Sweetheart contracts” were outlawed, forbidding employers to establish company-sponsored labor organizations.

· When a majority of employees desired a specific union, that union was to represent all employees in the bargaining unit, regardless of their membership status.

· The LMRA also recognized the right of the employees to refrain from union activity.  The closed shop, requiring that employees be union members at the time of hiring, became illegal.  Unions could not deduct dues from an employee’s paycheck without the employee’s written agreement or charge excessive or discriminatory fees or dues under union-shop contracts.

· Provisions for national emergency strikes were established.  In cases where a strike threatens public welfare, the President of the United States has the power to order an 80-day cooling-off period during which employee return to work and a board of inquiry attempts to settle the dispute.

· Sections 14-B of the Act permits states to preempt the federal statute, a rare event, by establishing state legislation forbidding compulsory union membership.  To date, 21 states have adopted right-to-work legislation (SHRM Learning System 11).

Whereas the Wagner Act required employers to bargain in good faith, Taft-Hartley imposed the same obligation on unions.  It is important to understand that the term bargaining in good faith does not mean that the parties must reach agreement, but rather that they must come to the bargaining table ready, willing and able to meet and deal, open to proposals made by the other party, and with the intent to reach a mutually acceptable agreement.


Realizing that unions and employers might not reach agreement and work stoppages might occur, Taft-Hartley also created the Federal Mediation and Conciliation Service (FMCS) as an independent agency separate from the Department of Labor.  The FMCS’s mission was to send a trained representative to negotiations to “prevent or minimize interruptions of commerce…and to help the parties to settle their dispute through conciliation and mediation.  According to this Act, both the employer and the union have the responsibility to notify the FMCS when other attempts to settle the dispute have failed or contract expiration is pending.  An FMCS mediator is not empowered to force parties to reach an agreement, but he or she can use persuasion and other means akin to diplomacy to help them reach their own resolution of differences.


Finally, a fact worth noting was the amendment to this Act in 1974 to extend coverage to the health care industry.  This Health Care Amendment now affords Taft-Hartley Act coverage to profit and nonprofit hospitals, as well as “special provisions for the health care industry, both profit and no-profit, as to bargaining notice requirements and the right to picket or strike” (Bowers and De Cenzo 26).     


The Taft-Hartley Act was passed by Congress over a veto by President Truman and has always been strongly opposed by organized labor.  Truman vetoed the act because he felt the bill was completely contrary to the national policy of economic freedom because it would result in more or less government intervention into the collective-bargaining process.  He also stated that due to its legal complexities the act would become a source of time-consuming litigation, which would encourage distrust and bitterness between labor and management (Rosenbloom and Shafritz 78-79).

3.3 Forms of Union Security

Union security being a means of creating monopoly power in “selling” labor to employers, they have the duty of fair representation to represent all employees whether or not the employee is a union member.  The union security clause in labor-management contracts insures that employees bear their fair share of the union’s costs.  In contrast, in right-to-work states, or under contracts that do not contain a union security clause, some employees are free riders on the coattails of the other employees who do contribute (Bowers and De Cenzo 38).   

Upon passage of the Taft-Hartley Act, no union contract could contain a clause that required union membership prior to employment.  Obviously, when one considers the importance of security arrangements to unions in terms of numbers and guaranteed income, it is no wonder why such emphasis is placed by unions to achieve security arrangements that best suits their goals.  With the closed shop for all intent and purposes a non-issue, the remaining security arrangements are the union shop, agency shop, and the open shop (Bowers and De Cenzo 36).   

Closed Shop

The employer agrees to hire only union members.  The Taft-Hartley Act outlaws such agreements in all businesses in interstate commerce (Rosenbloom and Shafritz 76).

Union Shop

The most powerful relationship legally available to a union is the union shop, an arrangement stipulating that employers while free to hire whomever they choose, may retain only union members.  Thus, all employees hired into positions covered under the terms of a collective bargaining agreement must, after a specified probationary period of typically thirty to sixty days, join the union or forfeit their jobs (Bowers and De Cenzo 36).   

Union Shop with Preferential Hiring.  

The employer must hire union members if available but may hire non-members if union members are not available.  Non-members must join the union within a specified period of time and maintain union membership.  This is type of union security is also outlawed by the Taft-Hartley Act (Rosenbloom and Shafritz 76).

Modified Union Shop

Employees who are not union members at the time of signing the contract need not join the union, but all workers hired thereafter must join (Rosenbloom and Shafritz 76).

Agency Shop

A union security arrangement that requires nonunion employees to pay the union a sum of money equal to union fees and dues as a condition of continuing employment is referred to as an agency shop.  This arrangement was designed as a compromise between the union’s desire to eliminate the “free rider” and management’s desire to make union membership voluntary.  In such a case, whatever the reason workers choose not to join the union (for example, religious beliefs, values and so forth), they must still pay dues because they will continue to benefit from the presence of the union.  However, a 1988 Supreme Court ruling upheld union members’ claim that although they are forced to pay union dues, those dues must be used only for collective bargaining, not for political lobbying (Bowers and De Cenzo 37).   

Open Shop

The least desirable form of union security is the open shop.  Here workers are free to join the union if they so choose.  Accordingly, union membership is not compulsory; rather, it is totally voluntary.  Those workers who do no join are not required to pay union dues or fees.  For those who do join, there is typically maintenance of membership clause in the existing contract that dictates certain provisions.  Specifically, a maintenance of membership agreement states that should employees join the union, they are compelled to remain in the union for the duration of the existing contract.  When the contract expires, most maintenance of membership agreements include an escape clause providing a short interval of time, usually ten days to two weeks, during which employees may choose to withdraw their membership form the union without penalty (Bowers and De Cenzo 37).       

Right to Work Laws

States that have passed right-to-work laws are often regarded as being states that are antiunion.  Although there may be some veracity to that belief, right-to-work laws are intended to only forbid compulsory union membership and its corresponding financial payments.  Right-to-work laws are considered as the least desirable of union security arrangements because they permit open-shop agreements.  At present, right-to-work legislation exists in twenty states, most heavily concentrated in the South, the Farm Block, and the Mountain States.  This legislation continues to be fought by unions (Bowers and De Cenzo 37).    

Dues Checkoff

Dues checkoff occurs when the employer withholds union dues from the members’ paychecks and sends it to the union.  Employers provide this service for a number of reasons; Unions likewise have a reason to permit them to do so.  First of all, collecting dues takes time.  If someone from the union (shop steward) were to walk around each payday and attempt to collect dues, much time would be lost.  Accordingly, management attempts to reduce this “downtime” by eliminating this need.  Additionally, although somewhat more on the subtle side, collecting union dues provides management with some indication of just how financially sound the union may be.  Realizing that a union’s primary source of income comes from union dues, the employer could use this knowledge in strategizing for upcoming negotiations.  That is, management can determine whether the union can afford a strike.  The union reaps the benefit of guaranteed revenues.  Just because shop stewards are attempting to collect dues does not guarantee that the money will be received.  For a number of reasons, a union member may be unable to pay his or how dues one week.  Thus, by letting management deduct dues from a member’s paycheck, the union is assured of receiving its monies (Bowers and De Cenzo 38).   

3.4 Labor-Management Reporting and Disclosure (Landrum-Griffin) Act of 1959

The Last piece of labor legislation in the triumvirate is the Landrum-Griffin Act.  In 1957, the McClellan Committee of the U.S. Senate began hearings concerning the activities of such unions as the Teamsters.  Subsequent public outcry over revelations and allegations of corruption (that is, misuse of union funds, illegal firing of union members, and inappropriate use of trusteeships) and racketeering (a broad term using a union leadership position as a base for illegal or unethical activities (Rosenbloom and Shafritz 80)) in the labor movement resulted in the passage of the Labor and Management Reporting and Disclosure Act in 1959. Much of this Act, like the subsequent 1988 Department of Justice intervention into the Teamsters Union, was part of an ongoing effort to prevent corrupt practices and to keep organized crime from gaining control of the labor movement (Bowers and De Cenzo 27).   

The act was intended to protect employees from corrupt or discriminatory labor unions (SHRM Learning System 12).  The thrust of the Act was to monitor internal union activity by making officials and those affiliated with unions (for example, union members, trustees, and so forth) accountable for union funds, elections, and other business and representational matters.  Restrictions were also placed on trusteeships imposed by national or international unions, and conduct during a union election was regulated (Bowers and De Cenzo 27).  It contained the following:

· A bill of rights for union members, including the right to secret ballots, protections from arbitrary or excessive dues assessment, freedom of speech in union matters, and the right to sue the union

· A closed shop exception for construction trades because of the relative strength of regional unions in comparison to individual employers.  (Most hiring in these trades is done through union halls) 

· Unions must agree not to discriminate on the basis of union membership.  Rather, they must use objective criteria such as training and experience when making hiring decisions

· A reporting requirement that obliges union officers to report certain financial transactions (SHRM Learning System 12).

The mechanisms used to achieve these goals are as follows:  unions as organizations and individuals employed by unions were now required to file annual reports regarding administrative matters to the Department of Labor, reports such as their “adoption of constitutions and by-laws, administrative policies, and finances.”  This information was to be made available to the public.  There was and still is no similar legislation, however, which applies to corporate America or even to the conduct of political elections (Bowers and De Cenzo 27).  


Another important piece of the Landrum-Griffin Act was the curtailment of certain types of boycotts and picketing conducted by unions.  The Act contained specific guidelines for such activities, including the following (Bowers and De Cenzo 27):

       a.    Recognitional or organizational picketing on behalf of uncertified unions

b. Hot-cargo arrangements (refers to unions’ refusal to work on materials that are made by nonunion members or goods that come from a company where a strike is currently ongoing)

c. Secondary boycotts

The Labor-Management Reporting and Disclosure Act was the last major private sector labor law passed in the United States to date (Bowers and De Cenzo 28).  

4.0 Protective Legislation

The three triumvirate laws established most of the fundamental requirements for labor-management relations; however, other laws have had an impact on unions, employers, and the collective bargaining process  (Bowers and De Cenzo 28).  

4.1 Davis-Bacon Act of 1931

The Davis-Bacon Act required federal government contractors who have more than $2000 in government contracts to pay the prevailing wage rate in the area where the work is being done.  Aimed primarily at the construction industry, where workers often are required to travel long distances to their jobs, this Act required contractors to pay the current wage rate as established by the Department of Labor, even if the rate exceeded that of the collective bargaining agreement (Bowers and De Cenzo 28).  

4.2 Fair Labor Standards Act of 1938

The Fair Labor Standards Act (FLSA) was instrumental in providing protection for all workers.  Probably best known for setting the minimum wage, this Act also established guidelines for premium pay.  That is, the FLSA cited conditions under which workers were to be paid overtime.  Classifying employees as exempt (not covered under FLSA guidelines) and nonexempt (work activities are covered), the Act required that nonexempt employees be paid time and one-half their regular hourly rate for all hours worked over forty in a week.  In a collective bargaining agreement, contract language can be such that additional overtime is required and paid, as long as the contract does not provide for less than the FLSA requirements (Bowers and De Cenzo 28).   The essential thrust of the act was to assure decency in the workplace in the sense of outlawing unconscionable exploitation, and to make sure that enough adults were able to earn a wage that would enable them to function as consumers, thereby creating demand and stimulating the economy (Rosenbloom and Shafritz 82).

Even though we see the FLSA primarily as the minimum wage and overtime law, it contained other important provisions.  It was this Act that established the forty-hour workweek.  Prior to the FLSA, it was not unusual for people to work six or seven days a week, ten to twelve hours per day, regardless of efforts by unions to negotiate a shortened work week during World War I.  The FLSA also prohibited full-time employment of children under 14 years of age in most nonagricultural occupations (Bowers and De Cenzo 28).  

4.3 Equal Pay Act of 1963

     The Equal Pay Act was the first piece of legislation aimed at eliminating discrimination against women, requiring employers to pay men and women holding the same job equal rates of pay.  The effect of this legislation at the bargaining table was that wages agreed upon for any job classification must not be differentiated on the basis of sex.  In contrast, skills, responsibility, accountability, seniority, and working conditions of any job were legitimate reasons for pay differentiation (Bowers and De Cenzo 30).  

4.4 Civil Rights Act of 1964

The Civil Rights Act was the single most important piece of legislation ever passed with respect to discrimination.  The Act was divided into a number of titles, each dealing with a particular facet of discrimination.  To labor unions and management, Title VII has been especially relevant:  It prohibited discrimination in hiring, compensation, terms, conditions, or privileges of employment based on race, religion, color, sex, or national origin.  All organizations – companies, labor unions, employment agencies, and so forth – that have fifteen or more members are bound by the provisions of Title VII.  This Act went further than merely stipulating that unions or employers were to stop discriminatory practices.  They were also to actively recruit and give preference to minority group members, a practice which resulted in affirmative action (Bowers and De Cenzo 28).  

Since its passage in 1964, the Civil Rights Act has been amended and augmented by other legislation to broaden the protection for specific groups, but has been circumscribed in its implementation by the courts.  In addition to the original groups, Title VII now includes the handicapped, Vietnam War veterans, and individuals over age 40.  Some states have also provided for additional protection extending Title VII even further.  For example, Maryland includes one’s marital status as a protected category (Bowers and De Cenzo 30).  

The 1978 amendment makes it illegal to discriminate because of pregnancy, childbirth, or related conditions.  

The 1991 amendments provide for jury trials and the right to seek compensatory and punitive damage awards for victims of intentional employment discrimination (The law limits or “caps” the amount of damages that can be awarded to those suing for intentional discrimination on the basis of sex, religion, and disability to a maximum of $300,000, depending on the size of the employer’s work force.  Victims of race and national origin discrimination can sue for unlimited damages.)

The 1972 amendments expanded coverage to include employees of government and educational institutions as well as private sector employers with 15 or more employees (SHRM Learning System 14).

Although this Act affected both labor and management equally, it is worth noting some of the specific effects on unions because these have often been overlooked in other treatises.  Any union that has “15 or more members, operates a hiring hall, or is certified by the National Labor Relations Board” must conduct its activities in such a manner that no group is adversely affected by any practice.  That is, a union that negotiates improperly, processes a grievance inappropriately if at all, or conducts any labor action (such as a union organizing campaign) in a manner that is prejudiced against a protected group member, is in violation of Title VII of the Civil Rights Act.  On management’s side, any action involved in hiring, promoting, or firing an individual that disproportionately affects a protected group member is also in violation of the Act (Bowers and De Cenzo 30-31).  

4.4 (a) Notes on the Origin of Sexual Discrimination in the Civil Rights Act

Congressman Howard “Judge” Smith of Virginia was 81 years old when he “invented” sexual harassment.  As chairman of the House Rules Committee in 1964, “Judge” Smith was one of the most powerful men in Congress.  And as unlikely hero as the women’s movement will ever have as he was a classic southern conservative bigot who totally opposed all civil rights efforts.


Sex discrimination in employment was by no means a significant concern of the civil rights advocates of the early 1960s.  Its prohibition only became part of the Civil Rights Act of 1964 because of “Judge” Smith.  As the leader of the South’s fight against civil rights, he added one small word – sex – to prohibitions against discrimination based on race, color, religion, and national origin.  He felt confident this amendment would make the proposed law ridiculous and cause its defeat.  Smith was an “old style” bigot:  to his mind the one thing more ridiculous than equal rights for blacks was equal rights for women. 


The “sex discrimination” amendment was opposed by the Women’s Bureau of the Department of Labor, by the American Association of University Women, and by most of the Congress’ leading liberals.  They saw it as nothing but a ploy to discourage passage of the new civil rights law.  The major support for adopting the amendment came from the reactionary southern establishment of the day.  Because President Lyndon Johnson insisted that the Senate make practically no changes in the law as passed by the House, there was no discussion of sex discrimination by the Senate.  The momentum for a new civil rights law was so great that Smith’s addition not only failed to scuttle the bill, but also went largely unnoticed.


The legal foundation for the modern women’s movement was passed with almost no debate or media attention, and with the support of the most reactionary members of Congress.  


Although the sex discrimination prohibition was included in the new civil rights law almost in secret, word quickly got out.  The new law brought into being the Equal Employment Opportunity Commission to enforce its various provisions.  During the first year of the new commission’s operation, over one-third of all the complaints it received dealt with sex discrimination in employment.  Over the next two decades, “Judge” Smith’s unintended gift to the nation’s women became the judicial reference for countless court cases and out-of-court settlements.  Today, thanks to Smith, there are hardly any jobs from which a woman can be legally barred if she can perform as well as a man.  And vice versa (Rosenbloom and Shafritz 63-64).

4.4 (b) “Sexual Harrassment”


When the Civil Rights Act of 1964 prohibited sex discrimination in employment, there wasn’t anybody who would have said or implied that the new law had anything to do with sexual harassment.  The phrase “sexual harassment” wasn’t even in the language.  Yet today, for all legal purposes, sex discrimination includes sexual harassment.  A few courageous women enlarged the meaning of the law because they were mad enough about unwarranted sexual pressures to “go public” and test their novel interpretation of sex discrimination in federal court.  


When a federal district court judge ruled that is was discrimination to abolish a woman’s job because she refused her male supervisor’s sexual advances, the Court of Appeals affirmed the sexual harassment was sex discrimination when a woman’s job “was conditional upon submission to sexual relations – an expectation which the superior would not have sought from any male.”  The Court of Appeals has even held an employer liable merely for tolerating a working environment conductive to sexual harassment.


In 1980, after the federal courts decided that sexual harassment was sex discrimination, the Equal Employment Opportunity Commission-the federal agency responsible foe enforcing sex discrimination prohibitions-took formal action.  It issued legally binding rules clearly stating that an employer has a responsibility to provide a place of work that is free from sexual harassment or intimidation.  And a company can be held responsible for sexual harassment by its employees whether or not supervisors knew of the harassment (Rosenbloom and Shafritz 64-65).

4.5 Age Discrimination Act of 1967

The Age Discrimination Act included as a protected group those individuals between the ages of 40 and 65 years.  Since then, the age limit was raised to 70 (1978), and in 1986, the upper limit was removed altogether.  Under this law, most workers, including union members cannot be forced to retire at any age, although employers can stop contributing to pension plans after the employee has reached age 70 (Bowers and De Cenzo 31).  

4.6 Occupational Safety and Health Act of 1970

The increasing number of work-related accidents during the 1960s and the growing interest in environmental improvements gave rise to the passage of the Occupational Safety and Health Act (OSHA) in 1970.  What the Civil Rights Act did to alter an organization’s commitment to affirmative action, OSHA was intended to do to alter an organization’s health and safety programs.  When one considers that there are approximately 20 million work-related injuries each year, 390,000 work-related illnesses, and 100,000 work-related deaths, the need for OSHA becomes clear (Bowers and De Cenzo 31).  


The Act was designed to provide various kinds of standards to assure safe and healthy working conditions for all employees.  OSHA established enforcement procedures designed to ensure compliance with the Act, and to permit prosecution of violators.  Unfortunately, OSHA never had the staffing to do a proper job of policing organizations.  Consequently, many OSHA investigators spent their time investigating accidents that have already occurred (Bowers and De Cenzo 31-32).  


During the Reagan Administration, OSHA was all but dismantled.  Consistent with the Administration’s belief that more responsibility should be placed at the state level, on employees for self-enforcement, or in each company, OSHA lost much of its momentum and funding.  Prior to the Reagan years, however, OSHA did reduce health and safety problems in organizations and gave employees the right, without fear of retaliation from the company, to report health or safety infractions to OSHA.  For union members, this was particularly true; in may cases such as the Whirlpool case, a union worker could refuse to do some job activity if the worker believed that activity to be potentially hazardous and/or life threatening.  That worker could require a safety inspection of the problem in question and not be penalized for refusing to do the work.  This could continue until the infraction was corrected or until the work was deemed safe for the worker to complete.  In 1986, union-lobbying efforts resulted in the passage of right-to-know legislation in several states.  These laws required employers to disseminate information to each worker regarding the handling of or exposure to hazardous substances in the workplace (Bowers and De Cenzo 32).  

4.7 Vocational Rehabilitation Act of 1973

The Vocational Rehabilitation Act of 1973, administered by the Department of Labor, requires federal contractors to “take affirmative action to employ and advance in employment qualified handicapped individuals” (Rosenbloom and Shafritz 83).  This means that affected organizations must make reasonable modifications, such as easy access ramps, to accommodate the physical and mental limitations of handicapped employees (Bowers and De Cenzo 32).  It also prohibits discrimination against employees with chronic health problems, such as cancer (Rosenbloom and Shafritz 83).

5.0 Financial Protection Laws
The federal government has also enacted a number of laws, which seek to provide some assurance of financial stability for workers.  Unemployment insurance, disability insurance, and retirement income security (pensions) are leading examples.  They are part of the safety net created during the New Deal and afterward to guarantee that each member of our society will have a minimum level of economic security.  The federal government in the Employment Act of 1946 even asserted that it had an obligation to promote full employment.  This was tempered somewhat by the Humphrey-Hawkings Act of 1977 (explicitly stated that it is the “right of all Americans able, willing and seeking to work” to have “full opportunities for useful paid employment.”  )  which asserted that it was national policy to reduce unemployment to only 4 percent by 1983.  Although these ideals and statutes have not worked perfectly, they are testimony to the remarkable progress labor has made in gaining financial protection and rights in the work place (Rosenbloom and Shafritz 83).

5.1 Health Maintenance Act of 1973

The Health Maintenance Act required all organizations offering health insurance programs to its members to also offer alternative health care options if they are available in the area.  These alternatives, or health maintenance organizations (HMOs), are designed to provide health care coverage at a fixed cost to both the organization and the worker (Bowers and De Cenzo 32).  

5.2 Employee Retirement Income and Security Act of 1974

The Employee Retirement Income and Security Act (ERISA) was enacted to deal with major problems in the administration of private pension plans, such as the failure to fund or adequately fund plans, resulting in workers not obtaining their retirement benefits.  The design of private pension plans had almost always required a minimum tenure with the organization before the individual was guaranteed a right to pension benefits.  Typically, employees had to be with the organization ten or more years before they gained this permanent right to their pensions.  This right is known as vesting.  


In 1949, the Supreme Court upheld an NLRB ruling in Inland Steel v. United Steelworkers of America that pensions were a mandatory bargaining item for negotiations.  Because of that ruling, unions have a voice in the design, implementation, and administration of their members’ retirement programs.  With nearly all collective bargaining agreements containing some provision for retirement programs, the importance of ERISA cannot be overlooked.  ERISA guidelines require that union members receive information regarding “eligibility requirements, breaks in service, restoration of service following a break, plan payment methods, and vesting requirements.”  Neither ERISA nor some unions have been able to safeguard pension funds from the greedy reach of merger-takeover specialists (Bowers and De Cenzo 33).  

5.3 Disable Americans Act of 1990

According to the Disabled Americans Act, unions and employers of fifteen or more people must provide reasonable accommodations in workplace design for the disabled.  Additionally, this Act required that unions and employers must not discriminate against any individual in hiring, firing, or promoting on the basis of one’s disability.  This includes those individuals afflicted with AIDS.  However, with respect to AIDS and the AIDS-related complex, there are exceptions such as the permissible exclusion of these individuals from food-handling activities (Bowers and De Cenzo 33).  

6.0 Public Sector Collective Bargaining

While the legal framework for labor relations in private industry is generally set, public sector labor law is still evolving.  Collective bargaining is still relatively new for public employee.  Of course, there have long been isolated examples of public sector unions.  However, until the 1960s public policy was overwhelmingly opposed to the organization of public sector unions and to collective bargaining between governments and their employees.  The reasons for this opposition explain why labor law in the public sector is substantially different from that of the private sector.  Even the initial barriers to public sector unionization were different (Rosenbloom and Shafritz 84).

6.1 Sovereignty Issues

Sovereignty is the concept that there must be a single repository of supreme political authority and power in a society.  In the United States the people are sovereign and government is considered their agent.  But sovereignty presents serious problems to public sector collective bargaining-at least in theory.


First of all, it makes it impossible to consider the collective bargaining process as negotiations between co-equal partners.  What does it mean to say that a public sector union is the equal of the employer, i.e., the government? 


Second, a strike against the agent of the sovereign can be viewed as an extremely antisocial act, aimed at harming the society itself.  This is all the more so when the governmental function that is struck directly deals with the exercise of sovereignty, such as policing.  The chaotic and disastrous Boston Police Strike of 1919 led many to conclude that strikes by public employees were merely preludes to anarchy.


Third, there are many matters in public employment that involve considerations of working conditions and public policy.  For example, should police be able to bargain over the conditions under which they will be permitted to use deadly force?  Should prison guards be able to negotiate the conditions in prisons?  Generally speaking, our society prefers to make these and other public policies through its political institutions, rather than through collective bargaining between its government and a private association.


The courts and states statutes have gradually eroded the importance of sovereignty as a barrier to collective bargaining by public employees.  In essence, collective bargaining demands that the sovereign sacrifice some of its authority; but this has not been done quietly, cheerfully, or even completely (Rosenbloom and Shafritz 84-85).

6.2 Separation of Powers Issues

With whom should organized public employees bargain?  The separation of powers doctrine puts some aspects of working conditions under legislative control (wages, for example) while others are considered executive functions (discipline, for example).  One of the stickier problems in public sector labor relations is finding a meaningful line between labor and management in order to determine how, if at all, management is to be represented concerning its demands regarding working conditions.  When public employee unions engage in collective bargaining with nonelected (and possibly apolitically appointed) public managers, who may be also protected by a merit system, the extent to which the political community has ceded its sovereignty becomes abundantly clear (Rosenbloom and Shafritz 85).

6.3 Public Sector Strikes

For the most part governments do not produce goods and services that are bought and sold in a free market economy.  Instead, they obtain the largest share of their revenue from taxation.  This means that ordinary market competition cannot serve as a brake on the demands of labor for higher wages and fewer hours.  While governments do, sometimes, go broke, they do not price themselves out of the market in any simple sense.  Consider that governments face free labor markets for employees, which prevent them from paying too little in wages and fringe benefits.  But there is no comparable market, which prevents them from paying too much.  Remember, a strike against a public employer may not disrupt the flow of revenue into the public treasury since this revenue is derived largely from taxation, rather than from the sale of a product or service.  Since tax revenues that are collected are not likely to be returned if a government fails to provide services, strikes in the public sector are not typically direct economic weapons.  Their only real goal is often to be disruptive and to indirectly cause economic losses through lost sales tax revenues.

Governments are in the business of providing societal regulation and critical services.  They also provide public goods (Things found free in nature or things typically produced by government that cannot be separately parceled out to individuals since no one can be excluded from their benefit.  Example include national defense, clean air, public safety, etc…) that are shared by the society as a whole.  Because disruption of such services as police and fire protection can exact a heavy toll on a society, it appears that the adversary model of labor relations found in the private sector is inappropriate in public employment.  

In the past, it was frequently thought that because public employees were protected from arbitrary treatment by merit systems and civil service regulations, additional protections through collective bargaining were unnecessary.  While there was some merit to traditional approaches, they were unable to stop the demand of public employees that they be allowed to engage in effective collective bargaining.


With the exception of eleven states (Alaska, Hawaii, Idaho, Illinois, Minnesota, Montana, Ohio, Oregon, Pennsylvania, Vermont and Wisconsin), all strikes by public employees are illegal.  While the desirability of permitting such strikes has long been debated, there has been little overall agreement.  Meanwhile, those states that still prohibit strikes are trying to make this restriction more enforceable.  In the past, illegal strikes by public employees took place partly because the penalties against them were not credible.  The jailing of union leaders and the levying of huge and unrealistic fines seemed just as likely to encourage labor solidarity as to stop strikes.  More recently, penalties have been scaled down and selectively applied.  


The main problem posed by outlawing the strike is that it is such an integral part of the American way of collective bargaining.  Without it, labor may be unable to demonstrate its strength and management may fail to take union demands and proposals seriously.  So it is argued that collective bargaining without the underlying threat of a strike can become a charade.  The public sector has been working to get around this problem by seeking a substitute for the strike.  Here is another area where public sector practices are at variance with the private sector.  In private industry arbitration over interests-that is, substantive working conditions such as wages and hours – is uncommon.  But in the public sector, interest arbitration, which has labor and management submit disputes to an impartial arbitrator or panel for resolution, seems to be gaining popularity.  If arbitration of interests proves generally successful, there is no inherent reason why it could not be more widely used in the private sector as a means of avoiding costly and disruptive strikes  (Rosenbloom and Shafritz 86).

6.4 Collective Bargaining


While there are national laws that regulate labor relations in the private sector, there is no comparable national law for the public sector.  The federal government has a collection of laws and executive orders that govern collective bargaining with its own employees.  About half the states have either “all inclusive” laws dealing with collective bargaining with their employees or have laws that separately regulate labor relations with virtually every category of state and local public employee.  In the rest of the states, laws cover limited categories of employees, or there are no laws at all on the subject of collective bargaining.


This patchwork of law, while reminiscent of conditions in private industry before the 1930s, can best be understood as a reflection of the concept of sovereignty.  Some states still consider public employment policies so critical to the ability of the state to maintain order and services that no portion of that policy can be subject to bargaining with public employee unions.  It also appears that any comprehensive effort by the federal government to regulate public sector collective bargaining procedures at the state level would be in violation of the Tenth Amendment (“The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively or to the people”), which conveys a measure of sovereignty to the states.  As previously mentioned, the Supreme Court has even held in the case of National League of Cities v. Usery (1976) that federal efforts to extend the Fair Labor Standards Act to state and local government employees were prohibited by state sovereignty.


The variations in the state governments’ treatment of public sector collective bargaining mean that a public employee’s rights may vary greatly from jurisdiction to jurisdiction.  While this is a considerable inconvenience for public sector unions, it does enable the states to experiment with differing collective bargaining arrangements in an effort to find an approach that best fits their particular conditions.

6.5 Public Sector Bargaining Limitations


It should always be kept in mind that the scope of bargaining in the public sector is often far more limited than in private industry.  For example, most federal employees cannot bargain over something so central as wages and hours.  Matters of public policy that are also matters of working conditions such as safety and contracting-out may also be outside the scope of bargaining.


Modern labor relations in the federal government began in earnest in 1962 with President John Kennedy’s issuance of Executive Order 10988.  Procedures were modified by subsequent executive orders and were put on a statutory footing by the Civil Service Reform Act of 1978.  This act also created the Federal Labor Relations Authority which oversees collective bargaining among most federal employees.  A major exception is the U.S. Postal Service.  The Postal Reorganization Act of 1970 contains no management rights clause and consequently allows an unrestricted scope of bargaining for postal workers.  This ace, in another concession to private sector model, requires that labor relations in the postal service be overseen by the National Labor Relations Board.  In effect, postal workers have all the rights of private sector union members-except the right to strike.


In the states, New York’s Taylor Law (1967) (This is formally the Public Employee’s Fair Employment Act.  It governs the unionization of state, county, and municipal employees) is often considered a model of a comprehensive public sector collective bargaining law.  It delineates the rights and obligations of labor and management, relies on a Public Employment Relations Board for administrative oversight and rulings on the act’s requirements, prohibits strikes, and provides a schedule of penalties for strikers as well as their unions.  Hawaii could also be taken as a model for other states because of the comprehensive character of its statute.  Its law specifies the bargaining units that public employees fall into, provides for strong union security arrangements, and allows strikes under certain conditions.


Finally, it should be noted that in some areas in the public and private sectors are learning from each other’s experience in an effort to find the best collective bargaining model for a given situation.  The health care industry provides a good example.  In 1974 the Congress passed the “Health Care Amendments” to extend federally protected collective bargaining rights to private, nonprofit hospital and other health care employees, who had been excluded from the network of federal regulations by the Taft-Hartley Act.  These 1974 “Amendments” apply a modified version of the NLRA’s procedures to the health care industry.  Congress specified that mediation of disputes would be mandatory and required that a union proposing to strike a health care facility give management at least 10 days advance notice.  In this way strikes might be avoided through mediation and, if not, the damage to the public health that might be incurred would be somewhat mitigated by the advance warning.

The contemporary pattern of labor relations in both the public and private sectors relies on administrative agencies to provide on going supervision of the collective bargaining process.  Generally headed by a board of from three to five members, these agencies make rulings on unfair labor practices, on the appropriateness of bargaining units, and, sometimes on the proper interpretation of a contract or the extent of the scope of bargaining.  They also oversee representation elections and certify the winners as the exclusive bargaining agents for all the employees in a bargaining unit.  


The National Labor Relations Board is the prototype of administrative agencies dealing with labor relations.  It is headed by five members (one of whom is designated chair) who are appointed by the President for five-year, staggered terms with the advice and consent of the Senate.  This bipartisan board hears complaints of unfair labor practices and investigates, prosecutes, and adjudicates them when necessary.  It also supervises elections and makes rulings on bargaining units.  Its General Counsel oversees the handling of unfair labor practice complaints and represents the NLRB before the courts.  The NLRB handles some fifty thousand cases a year through its more than thirty regional offices.  While routine cases are resolved at the regional level, the board itself acts as an appellate (a higher court that can hear appeals from a lower court) body and will hear certain appeals in panels of three members.  Appeals involving nonroutine matters and important new principles are heard by the entire board.


The NLRB model has been adapted to the public sector by the federal government and several states.  The equivalent agency for federal employees is the Federal Labor Relations Authority (this is headed by a chair and tow members appointed on a bipartisan basis to staggered five-year terms.  It replaced the Federal Labor Relations Council).  In the states such agencies are generally called Public Employment Relations Boards (or PERBs).  Typically, their functions parallel those of the NLRB, as do the methods by which they are appointed, their terms of office, and their administrative procedures.  One important difference in the public sector is that binding arbitration over interests may be used instead of strikes as the final means of resolving disputes.  When this is the case, the PERB may have a role in overseeing the use of arbitration and even the substance of the arbitrators’ rulings when they raise serious issues about the scope of bargaining or public polity.


While a labor relations board exists too oversee and supervise the process of collective bargaining, another type of agency is used to intervene in disputes in an effort to resolve them.  They are typically called “mediation and conciliation” services, as in the Federal Mediation and Conciliation Service.  The federal government also has an agency of this type specifically for collective bargaining with federal employee unions, the Federal Service Impasses Panel (this is located within the Federal Labor Relations Authority).  Some states have equivalent agencies.  These agencies, generally speaking become involved in collective bargaining in one of two ways:  they may be invited by the parties to help resolve the dispute or a statute may require that an agency be notified of a dispute and afforded an opportunity to intervene.  In either event, mediation by such agencies tends to be successful in the vast majority of instances in which it is used (Rosenbloom and Shafritz 86-91).

7.0 Conclusions 


Today’s managers are hardly free to deal with unions (public or private) in any way that they want.  A growing body of federal and state laws and the judicial and administrative interpretations of those laws now govern the employer.  Legislation today has much o say about management’s role in union organizational campaigns and its bargaining procedures in negotiating contracts once a union has gained recognition.  It is also outspoken about the acceptable contents of the employer’s labor agreements and even its action in administering those agreements.  As is also true of the union, whose conduct is at least equally regulated by public policy, the management can scarcely afford to be poorly informed in the area of labor law.


If the laws have become extensive, however, they have also become complex.  Labor lawyers have been forced to undertake Herculean tasks in attempting to assess what is legal and what is not in collective bargaining.  And inconsistent interpretations of the labor statutes – stemming from the Natinal Labor Relations Board, the various state and lower federal judiciaries, and the Supreme Court itself – continue to mark the field.  There is, in fact, some justification for those who have termed the last major piece of federal labor legislation, the Landrum-Griffin Act of 1959, the “Lawyers’ Full Employment Act” (Sloane and Witney 81).
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